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AMENDATORY  SECTION (Amending WSR 01-12-041, filed 5/30/01,
effective 6/30/01)

WAC 458-20-24001 Sales and use tax deferral--Manufacturing
and research/development activities 1iIn distressed areas--

Applications fTiled after July 31, 1999. (1) Introduction.
Chapter 82.60 RCW establishes a sales and use tax deferral
program. The purpose of the program is to promote economic

stimulation, create employment opportunities, and reduce poverty
in certain areas of the state. The legislature established this
program to be effective solely 1in those areas and under
circumstances where the deferral i1s for iInvestments that result
in the creation of a specified minimum number of jobs or
investment for a qualifying project.

(a) This deferral program applies to taxes iImposed on the
construction of qualified buildings or acquisition of qualified
machinery and equipment and requires the recipient of the
deferral to maintain the manufacturing or research and
development activity for an eight-year period. This rule does
not address RCW 82.08.02565 and 82.12.02565, which provide a
statewide sales and use tax exemption for machinery and
equipment used directly iIn a manufacturing operation. Refer to
WAC 458-20-13601 for more information regarding the statewide
exemption.

(b) This program was Ffirst enacted iIn 1985. The
legislature made major revisions to program criteria iIn 1993,
1994, 1995, 1996, and 1999, specifically to the definitions of
"eligible area,” "eligible investment project,” and "qualified
building.” Each revision created additional criteria for
prospective applicants. This rule sets forth the requirements
for applications made after July 31, 1999. For applications
made prior to August 1, 1999, see WAC 458-20-24001A.

(c) The employment security department and the department
of community, trade, and economic development administer
programs for distressed areas and jJob training and should be
contacted directly for information concerning these programs.

(2) Definitions. The TfTollowing definitions apply to
applications made after July 31, 1999.

(a) Acquisition of equipment or machinery” means the
equipment and machinery i1s under the dominion and control of the
recipient.

(b) "Applicant™ means a person applying for a tax deferral
under chapter 82.60 RCW.
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(c) "Certificate holder”™ means an applicant to whom a tax
deferral certificate has been issued.

(d) "Computer-related services” means ((services—that—are
connected—or—interact —directlhy—in—the manufacture —of —computer
hardware—or—software—or—the)) activities such as programming
((e¥)) for the manufactured ((hardware—Fhis—includes—the

manufacture—of hardware such—as—chips,—keyboards.—monitors,—any
other—hardware;—and—the—components—ofthese+#tems)) product. It

includes creating operating systems ((and)), software, and other
similar goods that will be copied and sold as canned software.
"Computer-related services”™ does not include information
services, such as data or information processing. The
activities performed by the manufacturer to test, correct,
revise, or upgrade software or hardware before they are approved
for sale to the consumer are considered computer-related
services.

(e) "Date of application” means the date of the U.S. Post
Office postmark, fTax, or electronic transmittal, or when the
application is hand delivered to the department. The statute iIn
effect on the '"'date of application” will determine the program
criteria the applicant must satisfy.

() "Department” means the department of revenue.

(®)) (@) "Eligible area" means:

(i) Rural county. A rural county is a county with fewer
than one hundred persons per square mile as determined annually
by the office of financial management and published by the
department of revenue effective for the period July 1st through
June 30th; or

(i1) Community empowerment zone (CEZ). A community
empowerment zone'™ means an area meeting the requirements of RCW
43.31C.020 and officially designated as a CEZ by the director of
the department of community, trade, and economic development or
a county containing a CEZ.

((€)) () "Eligible investment project”™ means an
investment project iIn an eligible area. "Eligible iInvestment
project”™ does not include an investment project undertaken by a
light and power business as defined in RCW 82.16.010, other than
that portion of a cogeneration project that is used to generate
power for consumption within the manufacturing site of which the
cogeneration project is an integral part. It also does not
include an investment project that has already received a
deferral under chapter 82.60 RCW.

(D)) (1) "Industrial fixture" means an item attached to
a building or to land. ((Fixtures become part of the real
estate—to—which—they—are—attached—and—upon—attachment—are
classtfied—as—real property;,—notpersonalproperty-)) Examples

of "industrial fixtures™ are fuel oil lines, boilers, craneways,
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and ((eertain)) improvements to land such as concrete slabs.

(D)) @) "Initiation of construction,”™ in regards to the
construction, expansion, or renovation of buildings, means the
commencement of on-site construction work. Neither planning nor
land clearing prior to excavation of the building site ((dees
nrot—commenece)) constitutes the commencement of on-site
construction ((hrer—dees—planning—commence—construction)) work.

(@)) k) "Investment project™ means an iInvestment 1iIn
qualified buildings or qualified machinery and equipment,
including labor and services vrendered in the planning,
installation, and construction of the project. When an
application for sales and use tax deferral is timely submitted,
costs incurred before the application date are allowable, if
they otherwise qualify.

((&)) d) "Manufacturing” has the meaning given in RCW
82.04.120. Manufacturing also includes computer programming, the
production of computer software, and other computer-related
services, and the activities performed by research and
development laboratories and commercial testing laboratories.

D)) (@m) "Operationally complete”™ means the project is
capable of being used for i1ts intended purpose as described in
the application.

@@)) () "Person" has the meaning given iIn RCW
82.04.030. "Person'" does not include the state of Washington or
iIts iInstitutions. ‘'Person”™ can be either a lessee or a lessor,
who can apply separately for individual i1nvestment projects at
the same site, if they comply with the other requirements of
chapter 82.60 RCW. The lessor/owner of the structure is not
eligible for deferral unless the underlying ownership of the
buildings, machinery, or equipment vests in the lessor/owner, or
unless the lessor has by written contract agreed to pass the
economic benefit of the deferral to the lessee iIn the form of
reduced rent payments.

((®)) (0) "Qualified buildings'™ means construction of new
structures and expansion or renovation of existing structures
for the purpose of 1increasing floor space or production
capacity, used for manufacturing and research and development
activities.

"Qualified buildings”™ are limited to structures used for
manufacturing and research and development activities.
"Qualified buildings”™ include plant offices and warehouses if
such TfTacilities are essential to or an integral part of a
factory, mill, plant, or laboratory. "Office" means space used
by professional, clerical, or administrative staff. For plant
office space to be a qualified building its use must be
essential or integral to the manufacturing or research and
development operation. Office space that is used by supervisors
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and their staff, by technicians, by payroll staff, by the safety
officer, and by the training staff are examples of qualifying
office space. "Warehouse'™ means buildings or facilities used
for the storage of raw materials or finished goods.

(¢))) () "Qualified employment position”™ means a
permanent full-time employee employed in the eligible investment
project during the entire tax year. The "entire tax year™ means
the Ffull-time position 1is Tilled for a period of twelve
consecutive months. Full-time means at least thirty-five hours
a week, four hundred fifty-five hours a quarter, or one thousand
eight hundred twenty hours a year.

()) (@) "Qualified machinery and equipment'” means all
new industrial and research fixtures, equipment, and support
facilities that are an integral and necessary part of a
manufacturing or research and development operation. ™"Qualified
machinery and equipment” includes computers, desks, Tfiling
cabinets, photocopiers, printers, software, data processing
equipment, [laboratory equipment; manufacturing components such
as belts, pulleys, shafts and moving parts; molds, tools and
dies; operating structures; and all equipment used to control or
operate machinery. It also includes machinery and equipment
acquired under the terms of a lease by the recipient. "New" as
used 1In this subsection means either new to the taxing
jurisdiction of the state or new to the certificate holder.

((€)) (r) "Recipient'" means a person receiving a tax
deferral under this program.

((»)) (s) '"Research and development' means  the

development, refinement, testing, marketing, and
commercialization of a product, service, or process before
commercial sales have begun. As used 1In this subsection,

"commercial sales” excludes sales of prototypes or sales for
market testing i1If the total gross receipts from such sales of
the product, service, or process do not exceed one million
dollars.

(¢€6s))) () "Resident" means the person who Tills the
qualified employment position makes his or her home in the CEZ.
A mailing address alone 1is iInsufficient to establish that a
person Is a resident.

(3) Issuance of deferral certificate. The department will
issue a sales and use tax deferral certificate for state and
local sales and use taxes due under chapters 82.08, 82.12, and
82.14 RCW for an eligible investment project. The department
will state on the certificate the amount of tax deferral for
which the recipient is eligible. Recipients must keep track of
how much tax i1s deferred.

(4) Eligible investment amount. There may or may not be a
hiring requirement, depending on the location of the project.
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(a) No hiring requirements. There are no hiring
requirements for qualifying projects located iIn counties with
fewer than one hundred persons per square mile. Monitoring and
reporting procedures are explained in subsection (12) of this

rule. Buildings that will be used partly for manufacturing or
research and development and partly for other purposes are
eligible for a deferral on a proportionate basis. Subsection

el I R R el

Number of qualified employment positions to be hired x $750,000 = amount of investment eligible for deferral

Applicants must make good faith estimates of anticipated hiring.
The recipient must fill the positions by persons who at the time
of hire are residents of the CEZ. The department has instituted
a geographic information system (GIS) to assist taxpayers 1iIn
determining taxing jurisdiction boundaries, local tax rates, and
a mapping and address Qlookup system to determine whether a
specific address i1s within a CEZ. The system is available on
the department®s Internet website at http://www.dor.wa.gov. A
recipient must Till the qualified employment positions by the
end of the calendar year following the year in which the project
iIs certified as operationally complete and retain the position
during the entire tax year. |ITf the recipient does not fTill the
qualified employment positions by the end of the second calendar
year Tollowing the year in which the project is certified as
operationally complete, all deferred taxes are iImmediately due.

(5) Apportionment of costs between qualifying and
nonqualifying iInvestments. The deferral is allowable only in
respect to investment iIn the construction of a new building or
the expansion or renovation of existing buildings used 1iIn
manufacturing, research and development, ((and)) or commercial
testing laboratories.

(a) Where a building(s) is used partly for manufacturing or
research and development and partly for purposes that do not
qualify for deferral under this rule, the deferral will be
determined by one of the following apportionment ((ef—the—total
project—ecosts)) methods. The fTirst method of apportionment 1is
based on square footage and does not require tracking the costs
of materials for the qualifying/nonqualifying areas of a
building. The second method of apportionment tracks the costs
of materials used in the qualifying/nonqualifying areas and 1is
primarily used by those industries with specialized building
requirements.

(1) The applicable tax deferral will be determined by
apportionment according to the ratio of the ((eehstruction—cost
per)) square ((¥oet)) footage of that portion of the building(s)
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directly used for manufacturing or research and development

purposes bears to the ((construction—cost—per)) square ((Feot))
footage of the total building(s).

Apportionment formula:
Eligible square feet of building(s)

=  Percent Eligible

Total square feet of building(s)

Percent Eligible x Total Project Costs = Eligible Costs.

"Total Project Costs" means cost of multipurpose buildings and
other improvement costs associated with the deferral project.
Machinery and equipment are not included in this calculation.
Common areas, such as hallways and bathrooms, are not included
in the square feet Tfigure for either the numerator or the
denominator. The cost of the common areas is multiplied by the
percent eligible to determine the portion of the common area
that is eligible for deferral.

Eligible Tax Deferred = Eligible Cost x Tax Rate.

(i1) If a building is used partly for manufacturing,
research and development, or commercial testing and partly for
other purposes, the applicable tax deferral shall be determined
as follows:

(A) Tax on the cost of construction of areas devoted solely
to manufacturing, research and development, or commercial
testing may be deferred.

(B) Tax on the cost of construction of areas not used at
all for manufacturing, research and development, or commercial
testing may not be deferred.

(C) Tax on the cost of construction of areas used In common
for manufacturing, research and development, or commercial
testing and for other purposes, such as hallways, bathrooms, and
conference rooms, may be deferred by apportioning the costs of
construction on a square footage basis. The apportioned costs
of construction eligible for deferral are established by using
the ratio, expressed as a percentage, of the square feet of the
construction, expansion, or renovation devoted to manufacturing,
research and development, or commercial testing, excluding areas
used In common to the total square feet of the construction,
expansion, or renovation, excluding areas used In common. That
percentage is applied to the cost of construction of the common
areas to determine the costs of construction eligible for tax
deferral. Expressed as a formula, apportionment of the cost of
the common areas is determined by:
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Square feet devoted to manufacturing,
research and devel opment, or commercial
testing, excluding square feet of common
areas

Percentage of total
cost of construction
of common areas
eligible for deferral
Total square feet, excluding square feet of

common areas

(b) Qualified machinery and equipment 1s not subject to
apportionment.

(6) Leased equipment. The amount of tax deferral allowable
for leased equipment is the amount of the consideration paid by
the recipient to the lessor over the initial term of the lease,
excluding any period of extension or option to renew, up to the
last date for repayment of the deferred taxes. After that date
the recipient must pay the appropriate sales taxes to the lessor
for the remaining term of the lease.

(7) Application procedure and review process. An
application for sales and use tax deferral under this program
must be made prior to the initiation of construction, prior to
the acquisition of machinery and equipment, and prior to the
filling of qualified employment positions. Persons who apply
after construction iIs initiated or finished or after acquisition
of machinery and equipment are not eligible for the program.
Applications for persons subject to hiring requirements must
include i1nformation regarding the estimated total project cost
and the qualified employment positions.

(a) Application forms will be supplied to the applicant by
the department upon request. The completed application may be
sent by fax to ((€))360((3))-586-2163 or mailed to the following
address:

State of Washington

Department of Revenue

Special Programs

P.O. Box ((448)) 47477

Olympia, WA 98507-((0448)) 7477

Applications and reports received by the department under
chapter 82.60 RCW are not confidential and are subject to
disclosure. (RCW 82.60.100.)

(b) In considering whether to approve or deny an
application for a deferral, the department will not approve an
application for a project involving construction unless:
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(1) The construction will begin within one year from the
date of the application; or

(i1) IT the construction will not begin within one year of
construction, the applicant shows proof that there is a specific
and active program to begin construction of the project within
two years from the date of application. Proof may include, but
is not limited to:

(A) Affirmative action by the board of directors, governing
body, or other responsible authority of the applicant toward an
active program of construction;

(B) Itemized reasons for the proposed construction;

(©) Clearly established plans for financing the
construction; or

(D) Building permits.

Similarly, after an application has been granted, a
deferral certificate is no longer valid and should not be used
if construction has not begun within one year from the date of
application or there i1s not a specific and active program to
begin construction within two vyears from the date of
application. However, the department will grant requests to
extend the period for which the certificate i1s valid i1f the
holder of the certificate can demonstrate that the delay in
starting construction 1is due to circumstances beyond the
certificate holder"s control such as the acquisition of building
permit(s).

(c) The department will verify the information contained iIn
the application and approve or disapprove the application within
sixty days. IT approved, the department will 1{issue a tax
deferral certificate. IT disapproved, the department will
notify the applicant as to the reason(s) for disapproval. ((Fhe

U-S-——Post OFfice postmark—or—Fax—date—wirH-—be used—as—the date
ofapplication-

€))) (d) The applicant may seek administrative review of
the department®s disapproval of an application within thirty
days from the date of notice of the disallowance pursuant to the
provisions of WAC 458-20-100, Appeals, small claims and
settlements. The Tfiling of a petition for review with the
department starts a review of departmental action.

(8) Program termination. No applications for deferral of
taxes will be accepted after June 30, 2004.

(9) Eligible area criteria. The office of financial
management will determine annually the counties with fewer than
one hundred persons per square mile. The department will update
and distribute the list each year. The list will be effective
on July 1 of each year.

IT an investment project 1s located In an area that
qualifies wunder more than one type of eligible area, the

[ 8] OTS- 6700. 1




THI' S RULE WAS ADOPTED ON DECEMBER 18, 2003, AND BECOVES EFECTI VE JANUARY 18,
2004. | T MAY BE USED TO DETERM NE TAX LI ABILITY ON AND AFTER THE EFFECTI VE
DATE, UNTIL THE CODI FI ED VERSI ON | S AVAI LABLE FROM THE CODE REVI SER S COFFI CE.

department will automatically assign the project to the eligible
area that imposes the least burden on the taxpayer and with the
greatest benefit to the taxpayer. If the applicant elects to be
bound by the requirements of the other potential eligible area,
the applicant must make a written statement to that effect. For
example, on October 1, 1999, the city of Yakima qualifies as a
CEZ, and the entire county of Yakima has fewer than one hundred
persons per square mile. The CEZ requirements are more
restrictive than counties containing Tfewer than one hundred
persons per square mile. The department will assign the project
to the "fewer than one hundred persons per square mile
designation”™ unless the applicant elects to be bound by the CEZ
requirements.

(10) Use of the certificate. A tax deferral certificate
issued under this program is for the use of the recipient for
deferral of sales and use taxes due on each eligible iInvestment
project. Deferral is limited only to investment iIn qualified
building or qualified machinery and equipment as defined iIn this
rule. Thus, sales and use taxes cannot be deferred on items
that do not become part of the qualified buildings, machinery,
or equipment. In addition, the deferral is not to be used to
defer the taxes of the persons with whom the recipient does
business, persons the recipient hires, or employees of the
recipient.

The tax deferral certificate is to be used In a manner
similar to that of a resale certificate as set forth in WAC 458-
20-102, Resale certificates. The certificate holder must
provide a copy of the tax deferral certificate to the seller at
the time goods or services are purchased. The seller will be
relieved of the responsibility for collection of the sales or
use tax upon presentation of the certificate. The seller must
retain a copy of the certificate as part of 1ts permanent
records for a period of at least five years. A blanket
certificate may be provided by the certificate holder and
accepted by the seller covering all such purchases relative to

the eligible project. The seller is liable for business and
occupation tax on all tax deferral sales.
(11) Project operationally complete. An applicant must

provide the department with the estimated cost of the iInvestment
project at the time the application is made. Following approval
of the application and issuance of a tax deferral certificate, a
certificate holder must notify the department, In writing, when
the value of the iInvestment project reaches the estimated cost
as stated on the tax deferral certificate.

(a) If a certificate holder has reached its level of
estimated costs and the project is not operationally complete,
the certificate holder may request an amended certificate
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stating a revised amount upon which the deferral taxes are
requested. Requests must be mailed or faxed to the department.

(b) The certificate holder must notify the department 1in
writing when the construction project is operationally complete.
The department will certify the date on which the project is
operationally complete. The recipient of the deferral must
maintain the manufacturing or research and development activity
for eight years from this date.

(12) Reporting and monitoring procedure. Requirement to
submit annual reports. Each recipient of a tax deferral under
chapter 82.60 RCW must submit a report on December 31st of the
year in which the 1iInvestment project 1is certified by the
department as having been operationally completed and on
December 31st of each of the seven succeeding calendar years.
The report must be made to the department In a form and manner
prescribed by the department. |If the recipient fails to submit
a report or submits an 1inadequate or Talsified report, the
department may declare the amount of deferred taxes outstanding
to be immediately due and payable. An inadequate or fTalsified
report is one that contains material omissions or contains
knowingly false statements and information.

(13) Repayment of deferred taxes. Repayment of tax
deferred under chapter 82.60 RCW is excused, except as otherwise
provided in RCW 82.60.070 and this subsection.

(a) Repayment of tax deferred under chapter 82.60 RCW is
not required, and interest and penalties under RCW 82.60.070
will not be imposed, on machinery and equipment that qualifies
for exemption under RCW 82.08.02565 or 82.12.02565.

(b)) The following subsections describe the various
circumstances under which repayment of the deferral may occur.
Outstanding taxes are determined by reference to the following
table. The table presumes the taxpayer maintained eligibility
for the entire year.

Repayment  Percentage of
Year Deferred Tax Waived

1 (Year 0%
operationally
complete)
2 0%
3 0%
4 10%
5 15%
6 20%
7 25%
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8 30%

Any action taken by the department to disqualify a
recipient for tax deferral or assess interest will be subject to
administrative review pursuant to the provisions of WAC 458-20-
100, Appeals, small claims and settlements. The filing of a
petition Tfor review with the department starts a review of
departmental action.

(c) Failure of iInvestment project to satisfy general
conditions. IT, on the basis of the recipient®s annual report
or other information, including that submitted by the employment
security department, the department of revenue finds that an
investment project is not eligible for tax deferral for reasons
other than failure to create the required number of qualified
employment positions, the department will declare the amount of
deferred taxes outstanding to be immediately due. An example of
a disqualification under this section is a TfTacility not being
used for a manufacturing or research and development operation.

(d) Failure of investment project to satisfy required
employment positions conditions. IT, on the basis of the
recipient®s annual report or other information, the department
finds that an i1nvestment project has been operationally complete
for three years and has failed to create the required number of
qualified employment positions, the amount of taxes deferred

will be immediately due. ((Fhe—department—wilH—-assess—interest
at the rate and as provided fTor delinguent excise taxes under
filed)-)) There i1s no proration of the amount owed under this
subsection. No penalties or interest will be assessed on the
deferred sales/use tax; however, all other penalties and
interest applicable to excise tax assessments may be assessed
and 1mposed.

(14) Debt not extinguished because of insolvency or sale.
Insolvency or other failure of the recipient does not extinguish
the debt for deferred taxes nor will the sale, exchange, or
other disposition of the recipient®s business extinguish the
debt for the deferred taxes. Transfer of ownership does not
terminate the deferral. The deferral is transferred, subject to
the successor meeting the eligibility requirements of chapter
82.60 RCW, for the remaining periods of the deferral. Any
person who becomes a successor (see WAC 458-20-216) to such
investment project is liable for the full amount of any unpaid,
deferred taxes under the same terms and conditions as the
original recipient of the deferral.
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(15) Disclosure of information. Applications and reports
received by the department under chapter 82.60 RCW are not
confidential and are subject to disclosure. (RCW 82.60.100.)
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